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In the United States Circuit Court, for the Ninth JiidiciaV

Circuit, Western District of the State of Washington,

Northern Division.

In re Ex Parte: TUENER JACKSON,^
Lno. 1325.

Petitioner. J

Petition for a Writ of Habeas Corpus.

To the Honorable, the Above-entitled Court, and COR-

NELIUS H. HANFORD, Judge of the same:

I.

Comes now your petitioner. Turner Jackson, a citizen

of the United States and of the State of Washington,

and respectfully shows to your Honorable Court that he

is unlawfully held in custody by C B. Hopkins, United

States Marshal for the District of Washington, in the

United States penitentiary at McNeill's Island, in said

State of Washington, and within this District.

II.

That your petitioner was sentenced upon the 6th day

of January, 1899, and arrived at said penetentiary,

and was then incarcerated on the 13th day of

January, 1899. That the sentence of the Court be-

fore whom your petitioner was tried was that he should

be confined in said penitentiary for the period of ten

(10) years, and your petitioner has been incarcerated in

said penitentiary under said sentence ever since said
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13th day of January, 1899, and that at all times

since his incarceration in said penitentiary he has

been a good prisoner, and the record of his con-

duct shows that he has faithfully observed all of the

rules and has not been subjected to punishment, and

that he is entitled to a deduction from the term of his

sentence to be estimated under the laws of the United

States of America as commencing' on the first day of his:

arrival at the penitentiary, which deduction, under the

laws of the United States of America, amounts to ten

(10) days for each month of his sentence.

III.

That your petitioner has not been sentenced under

more than one sentence, but is incarcerated in said

penitentiary under one sentence alone.

IV.

That under and by virtue of said sentence, and the

condition and terms thereof, and the laws of the United

States of America your petitioner is entitled to a dis-

charge from said penitentiary, and was so entitled to a

discharge therefrom upon the 8th day of September, A.

D. 1905, but that said United States Marshal refuses

to discharge your petitioner from said penitentiary, al-

though his time for which he was sentenced, after de-

ducting "good time," as provided by the laws of the

United States of America, has fully expired.

V.

That your petitioner is a man of well-established

reputation, and was so at the time of his sentence. That
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he is in all respects entitled to the benefits of every law

of the United States providing- for the incarceration and

discharge of prisoners sentenced from any quarter of

the United States to any jail or penitentiary therein.

Wherefore, your petitioner prays that a writ of habeas

corpus may issue out of and under the seal of this Hon-"

orable Court, directed to C. B. Hopkins, United StateSi

Marshal for this District, commanding; him to have thel

body of your petitioner, together with the return ot

the date and cause of his detention, before this Honor-

able Court on a day to be designated therein, and that

on such returu and hearing had thereon your petitioner

may be discharged from said custody and imprisonment.

And your petitioner will ever pray.

TURNER JACKSON,

By R. S. JONES,

His Attorney.

United States of America,

Ninth Judicial Circuit,

State of Washington,

County of King,—ss.

Richard Saxe Jones, being first duly sworn, on oath

deposes and says : That he is attorney for the petitioner

above named; has read the foregoing petition, knows the

contents thereof, and the facts therein stated are true.

That he makes this affidavit upon behalf of the peti-

tioner because the petitioner is now incarcerated in the

penitentiary at McNeill's Island and cannot personally

make this affidavit.

R. S. JONES.
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Subscribed and sworn to before me this 2d day of

September, A. D. 1905.

[Notarial Seal] JAS. A. SNODDY,
Notary Public in and for the State of Washington, Re-

siding at Seattle.

[Endorsed]: Petition for a Wiit of Habeas Corpus.

Filed in the U. S. Circuit Court, Western Dist. of Wash-

ington. Sep. 4, 1905. A. Reeves Ayres, Clerk. H. M.

Walthew, Deputy.

In the United States Circuit Court, for the Ninth Judicial

Circuit, Westej'u District of the ^tate of Washington^

'Northern Division.

In re Ex Parte: TURNER JACKSON,
^

Petitioner. J

Writ of Habeas Corpus.

The United States of America, to C. B. Hopkins, United

States Marshal, Greeting:

We hereby command you that the body of Turner Jack-

son, in your custody detained, as it is said, h\ what-

ever name he may be charged, together with the date

and cause of his detention, you have before the United

States Circuit Court for the Ninth Judicial District,

holding terms at Seattle, Washington, in the City of

Seattle, County of King and State of Washington, on

the 9th day of September next, at ten o'clock in the

forenoon of that day, then and there to receive and sub-

mit to all and sinifular whatsoever the said Court shall
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consider coneei'iiiiig him in this behalf, and that you

have then and tliere this writ, with yonr doing's in the

premises.

Witness the Honorable C. H. HANFOKD, Judge of

said conrt, this 4th day of September, A. D. 1905.

0. H. HANFORD,

Judge,

[Seal] Attest: A. BEEVES AYRES,

Olerk of said Court.

By R. M. Hopkins,

Deputy.

In the United i^tates Circuit Court, for the Ninth Judiciah

Circuit, ^tate of Washington, Northern Division.

In re Ex Parte: TITRNETI JACKSON,^

Petitioner,
j

Marshal's Return.

United States of America,

Ninth Judicial District^

State of Washington,

County of King,—ss.

To the Honorable CORNEUIUS H. HANFORD, Judge

of the Above-entitled Court:

Comes now C. B. Hopkins, United States Marshal for

the above District, and in the matter of the above peti'

tion for a writ of habeas corpus, respectfully shows to

this Honorable Court, that it is true that one Turner
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Jackson, petitioner herein, is now and was at the time

of the service of said writ, in the custody of this re-

spondent, and further shows to this Honorable Court

that the detention of said petitioner by this respondent

is lawful, in this, to wit:

That said petitioner was turned over to the respond-

ent, or his predecessor in office as United States Marshal

for this District, for the purpose of incarcerating said

prisoner in the penitentiary at McNeill's Island in this

District, upon the 13th day of January, A. D. 1899, un-

der a sentence of ihiprisonment, under which the

said Turner Jaclvson was sentenced to be impris-

oned for tlie period of ten years (10) years; and

on said 13th day of jTanuary, 1899, said Turner Jackson

was duly imprisoned in the penitentiary of tlie Ignited

States of America, located at McNeill's Island, in tliis

district, and Ihe said Turner Jackson has been held in

said penitentiary, and is now detained therein, under

said sentence, which said sentence was duly and lav,-

fully issued from a court baving jurisdiction to issue

the same, and tbe commitment was duly and hiwfully

issued, and that the imprisonment of said petitioner is

lawful and according to law.

That the petitioner is entitled to all of the good time

allowed by law for prisoners in said penitentiary, and

his record of conduct shows that he has faithfully ob-

served all of the rules of said penitentiary and has not

been subjected to punishment, and that he is entitled

to such deduction from the term of his sentence as the

laws of the United States provide; but that under the
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laws of the Uuited States iu force and iu effect at the

time of his iiuprisoumeut, whicli tliis respondent be-

lieves to be the controlling law now in force in regard

to the limit of time which the petitionei' should be im-

prisoned, the term of imprisonment of said petitioner

has not yet expired, nor will it expire for more than a

period of one year after the date of this return.

Wherefore, your respondent, having shown to this

Honorable Court that said petitioner is held by due and

lawful process, nevertheless, now produces before this

Honorable Court the body of said Turner Jackson, peti-

tioner herein, at the time and at the place as in said

writ directed, and hereto attaches and makes a part of

this return said writ as upon him served, and prays that

said writ be denied, and that the petitioner be held to

await the expiration of his sentence, as by law provided.

C. B. HOPKINS,

United States Marshal.

By John Stringer,

Deputy.

[Endorsed]: Writ of Habeas <V)rpus, and Marshal's

Return on Writ. Filed in the U. S. Circuit Court,

Western Dist. of Washington. Sept. 4, 1905. A. Reeves

Ayres, Clerk. H. 31. Walthew, Deputy.
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In the United States Circuit Court, for the Ninth Judicial

Circuit, Western District of the State of Washington,

No7'thern Division.

In re Ex Parte: TURNER JACKSON,

Petitiouer,
!

Demurrer to Return.

Comes now the petitioner, Turner Jackson, and re-

spectfully demurs to the return of C. B. Hopkins,

United States Marshal, to the wi*it of habeas corpus is-

sued herein, for the following* reasons, to wit:

I.

That said return does not state facts sufficient to

constitute a valid return to said writ.

II.

That said return shows on its face that the petitioner

is restrained of his liberty after the time for which he

was sentenced, deducting good time, as by law provided,

has expired.

III.

That said return is insufficient in law to justify the

further imprisonment of your petitioner.

IV.

That said return shows upon its face that your peti-
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tioiier is imprisoned and restrained of his liberty with-

out due process of hiw, and in conflict witli the statutes

and acts of Congress of the United ^ates of America.

Respectfully submitted,

WM. H. BRINKER,

R. S. JONEB,

Attorneys for Petitioner.

United States of America,

Ninth Judicial District,

State of Washington,

County of King,—ss.

R. S. Jones, attorney for the petitioner. Turner Jack-

son respectfully certifies that he has prepared the fore-

going demurrer, and is familiar with the contents

thereof, and that the same is well taken in point of law.

R. S. JONES,

Attorney.

[Endorsed]: Demurrer to Return. Filed in the U, S,

Circuit Court, Western Dist. of Washington. Sept. 4,

1905. A. Reeves Ayres, Clerk. H. M. Walthew, Dep-

uty.
: i
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United States Circuit Court, Western District of Washington,.

Northern Division.

Tn re TURNER JACKSON, Petitioner,

for Writ of Habeas Corpus,

CHARLES B. HOPKINS, U. S. .Aiar

slial, Respondent.

Opinion-

( Filed Sept. 14, 1905.)

Application by a United States prisoner for discharge

by writ of habeas corpus, under the provisions of the act

of Congress, entitled "An act to regulate commutation

for good conduct for United States prisoners," approved

June 21, 1902, 32 U. S. Stats. 397; IT. S. Compiled Stat-

utes, 1901, Supplement, 418. Hearing on the petition,

writ and return. Petition granted.

WM. H. BRINKER, RICHARD SAXE JONES, J.

B. METCALFE, for Petitioner.

JESSE A. FRYE, U. S. District Attorney, for Re-

spondent.

HANFORD, District Judge.

The petitioner was brought from Alaska to the U. S.

Penitentiary on McNeil's Island, and has betu incarcer-

ated there, as punishment for a crime of which he was

convicted in the District Court of Alaska. The term of im-

prisonment fixed by the sentence of the court is ten

years, and it is the petitioner's contention that he is en-
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titled to credit for good behavior to the extent of ten

days for each irionth, commencing on the first day of

his arrival at the penitentiary, as provided by an act

of Congress entitled "An act to regulate commutation

for good conduct for United States prisoners."* Ap-

proved June 21, 1902, 32 U. S. Stats., p. 397; U. S. Com-

piled Statutes, 1901, Supp. .448. The first section of said

statute is clear and not hard to understand. It provides

"that each prisoner who has been, or shall hereafter be,

convicted of any offense against the lavrs of the United

States, * * * whose record of conduct shows that he

has faithfull}^ observed all the rules and has not been

subjected to punishment, shall be entitled to a deduc-

tion from the term of his sentence, to be estimated as

follows, commencing on tlse first day of his arrival at

the penitentiary, prison, or jail, * * * upon a sentence

of ten years or more, ten days for each month." It is

a conceded fact that the petitioners conduct as a pris-

oner has been good, and that he has earned all of the

deduction on account of good behavior which the laws

of the United States allow to prisoners.

The respondent, under a sense of duty, resists the pe-

titioner's demand to be discharged from custody, on

the ground that the sentence in his case had been passed

prior to the enactment of the statute above quoted, and

therefore said statute is not applicable to his case, and

that under the provisions of sections 5543-44, U. S. R. S.,

and amendments, in act of March, 1875, and act of 3Iarch

1891, U. S. Compiled Statutes, 1901, pp. 3721, 3722, 3727,

in force when the petitioner was convicted and sen-
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tenced he is entitled to be credited ou account of irood

conduct five days for each month, and that the h\^v does

not allow any greater reduction in his favor. This

contention is based upon the third section of the act

of Congress of 1902, which reads as follows:

"That this act shall take effect and be in force fi-om

and after thirty days from the date of its approval,

and shall apply only to sentences imposed by courts sub-

sequent to the time tluit this act takes effect, as lierein-

before provided. Prisoners serving under any sentence

imposed prior to such time shall be entitled and receive

the comnmtation heretofore allowed under existing

laws. Buch existing laAvs are hereby repealed as to all

sentences imposed subsetjuent to the time when this

act takes effect."

There is an irreconcilable conflict between the provi-

sions of the first and third sections, for, as already stated,

the first section is clear and its meaning unmistakable.

The rule which it gives for compntation of time for good

behavior is applicable to the cases of prisoners previ-

ously convicted, as well as those who afterward shall

be convicted, and the third section is equally explicit

in providing that the act shall take effect and be in force

from and after a future date, and that it shall apply

only to sentences imposed subsequent to that date.

Therefore, the right of the petitioner to be discharged

depends upon the determination of the question whether

paramount effect shall be given to the first section or

to the last section of the statute. The antagonism of

the two sections is emphasized by the divergence in the
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opinions of the Courts which have had occasion to con-

strue the law. In the Walters case, 128 Fed. Rep. 791,

Judge Thomas, without discussing the question, held

that the act does not affect persons sentenced before

its enactment. In the Farrar case, 133 Fed. Rep. 254,

Judge Wheeler said:

"If the first section did not expressly apply to each

prisoner who has been convicted, as well as to those

who should be, the third section would plainly cut off

the relator; and, if the third section did not expressly

provide that the act should only apply to subsequent sen-

tences, he would be left within the first section."

And then the learned Judge proceeded to eliminate

the antagonism of the two sections by severing the first

and restricting the third as if it were a mere adjunct

of the second section. The result of his decision, if

sound, is to divide the statute into two parts, leaving

the first section to stand by itself, as if it were a sepa-

rate and independent enactment, and the second and

third sections constituting a detached and complete

law.

In view oi* the patent ambiguity of tlie statute itself

and the coiitiicting opinions in regard to it, it is neces-

sary to refer to the congressional record to ascertain

tile purpose of Congress in enacting the hiw, and give

effect to the legislative intent. I find that the Com-

mittee on Judiciary of the Honse of Representatives

made a report recommending the enactment of this law,

saying': "Your committee believes that the legislation

proposed by tlie bill is useful and necessary." The com-
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mittee also submitted as a part of its report the follow-

ing letter, written by the Attorney General:

"Department of Justice,

Washington, D. C, May 12, 1902.

Sir: Under the present practice with regard to the

commutation for good conduct allowed United States

prisoners, there is no uniformity whatever, and exper-

ience has shown the necessity for some modification of

the statutes governing this subject. United States

convicts confined in United States prisons, as well as in

some local institutions, are allowed five days on each

month of the term, without regard to its length. If

confined in a state institution, however, which has a

commutation system of its own, they are subject to the

terms of that system. It thus happens that one class

of United States convicts can earn but sixty days a

year, even if the sentence is for ten years, while others,

elsewhere confined, earn a much larger reduction.

In order to correct this evil, and to place all United

States prisoners on an equal footing in this respect, I

submit herewith draft of a bill for an act regulating

commutation for good conduct in the case of United

States prisoners. The table used has been compiled

from the laws governing this matter in the state of

Massachusetts, and is believed to be just and equitable.

In the administration of the laws as they are at present

a great deal of discontent and dissatisfaction is caused

among United States prisoners, especially when trans-

ferred from a state institution, where liberal commuta-
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tions are allowed, to a United States prison where they

can be given but five days in each month, no matter how

long their terms of sentence may be.

It is hoped there will be no objection to the passage

of the bill, as the necessity for the legislation is be-

lieved to be urgent.

P. 0. KNOX,

Attorney General.

Hon. GEORGE W. RAY,

Chairman Judiciary Committee,

House of Representatives."

From the foregoing it is apparent that Congress was

prompted to enact this law by the recommendation of

the Attorney General; that the evil intended to be rem-

edied by the enactment was inequalit}^ in the time

w^hich United States prisoners could earn by good be-

llavlor under the provisions of previous laws, and that

the object of the law was to prescribe a uniform rule.

If convicts under sentence at the time w^hen the act be-

came effective are denied its benefits, the evil intended

to be remedied must continue until all convicts pre-

viously sentenced for long terms who are imprisoned

in United States penitentiaries and jails, and all those

confined in state prisons in which the time allowance is

less liberal than the rule prescribed by this statute,

shall have been discharged, and the object of the law

cannot be accomplished for many years. For this

reason it is my opinion that the true intent of the legis-

lative mind in the enactment of this law is expressed in
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the first sectiou, and that the words of the third section

limiting the application of the law to subsequent sen-

tences are to be deemed, as an inadvertent expression,

inconsistent with the object of the law.

The rule of construction which deems tht latest ex-

pression of the legislative will in a statute as a repeal

of all inconsistent laws previously enacted cannot be ap-

plied in this instance for two reasons, viz.: First: The

limitation in the third section is inconsistent with the

object of the law, because it continues for an indefinite

time inequality, which is the evil intended to be

remedied. Second: There was in fact no difference in

time in the enactment of the first and third sections,

the bill was not considered and voted upon section by

section but was acted upon as an entirety, except, that

one amendment which was recommended in the report

of the committee above referred to was adopted by the

House of Eepresentatives by unanimous consent, and

then the bill as amended was passed by the House with-

out debate, without opposition, and without a roll-call,

and it was afterwards gulped by the Senate without

mastication; that is to say, it was passed as a whole by

unanimous consent, without a roll-call, and immediately

returned to the House without amendment. See Con-

gressional Record, Volume 35, pp. 6134, 7447, 7453.

It is worthy of mention that immediately after the

bill had been passed by unanimous consent in the Sen-

ate, Senator Hoar made the following extraordinary

statement

:
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"With tlie leaAe of the Senator from (Jaliforuia I

should like to make one statement about the bill which

has just passed.

I received a great many (-ommunications from

different parts of the country saying that it ought to

A'pply to eases of prisoners sentenced heretofore, and

undoubtedly that would be quite desirable, but there

was a very serious doubt in the minds of members of

the committee of the constitutional power of Congress

to pass a bill of that sort which should apply to

sentences heretofoi'e imposed. Therefore tlie commit-

tee thought it unwise to include such a provision."

No person would seriously suggest the idea that

prisoners have vested rights, to suffer punishment,

which may not be abridged by the shortening- of terms

of imprisonmeni, without violating the national con-

stitution; and if a law abbreviating terms of imprison-

ment may be regarded as an infringement of the power

to grant pardons, pertaining to the executive branch of

the government, an objection on that ground woiild ap-

ply as well to any statute affecting future convictions

as to a law applicable to cases in which sentences had

been previously passed. The constitutionality of this

law in either of its phases has not been attacked, and as

the first section does clearly and unmistakably include

cases of prisoners sentenced previous to the enactment

of the law, the above-quoted remark must have been one

of the pleasantries for which the facetious Senator from

Massachusetts was noted. At any rate, as the remark

was not made until after the bill had been passed, it
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affords no ground for supposing that either the Senate

or House of Representatives intended that the first sec-

tion should be understood otherwise than according to

the sense of the words used in its construction.

For the reasons above set forth, I direct that an order

be entered granting the petition, and that the prisoner

be discharged.

O. H. HANFORD,
Judge.

[Endorsed] : Opinion. Filed in the U. S. Circuit

Court, Western Dist. of Washington. Sep. 14, 1905.

A. Reeves Ayres, Clerk. H. M. Walthew, Dep.

In the United States Circuit Court, for the Xinth Judicial

Circuit, State of Washington, Northern Division.

In re Ex Parte: TURNER JACKSON, ^

Petitioner. J

Order of Discharge.

To the Honorable C. B. HOPKINS, United States

Marshal:

It is hereby ordered and directed that the above-en-

titled matter having come on regularly to be heard be-

fore this Court on the 9th day of September, A. D. 1905,

Turner Jackson, the petitioner therein, being repre-

sented by his counsel, Wm. H. Brinker and Richard

Saxe Jones, and the United States of America being
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represented by the United States Attorney for this Dis-

trict, the Honorable Jesse Frye, and all the matters

therein involved being duly heard, and the Court fully

advised in the premises, this Court has regularly held

and determined that Turner Jackson, a prisoner now

held in custody by you at the penitentiary at McNeill's

Island, in the State of Washington, is unlawfully held

in custody, his term of imprisonment having expired as

provided by law.

Therefore, you are hereby ordered and directed to

forthwith discharge from such custody and imprison-

ment the said Turner Jackson.

Done under the seal of this court, this 9th day of

September, A. D. 1905.

C. H. HANFORD,

Judge.

[Seal U. S. Circuit Court.] A. REEVES AYRES,

Clerk,

By R. M. Hopkins,

Deputy Clerk of said Court.

[Endorsed] : Order of Discharge. Filed Sept. 11,

1905. A. Reeves Ayres, Clerk. By A. N. Moore,

Deputy.
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lit th< L iiitrd Stdfc.s CirriiH Coiiif, for I hi Xiiith -1 udickd

Virciiii, State of \Vti.sJiin,/toii, Xorthcni Diii.^-ion.

lu re Ex Paite: TtRXKR JA( 'K.SUX, >

Pt^titioiier.
J

Order of Discharge (Certified Copy).

To the Honorable </. H. UOPKINS, I'liiTed J^tates

Marshal:

It is hereby ordered ami directed that the above-en-

titled matter having come on regularly to be heard be-

fore this Court on the 9tli day of September, A. I). 1905,

Turner Jackson, the petitioner therein, being repre-

sented by his counsel, Wm. H. Brinker and Richard

Saxe Jones, and the United States of America being

represented by the United States Attorney for this Dis-

trict, the Honorable Jesse Frye, and all the matters

therein involved being duly heard, and the Court fully

advised in the premises, this Conn has regularly held

and determined that Turner Jackson, a prisoner now

held in custody by you at the penitentiary at McNeill's

Island, in the State of Washington, is unbnvfuUy lield

in cnstody, his term of imprisonment having expired as

provided by law.

Therefore, you are hereby ordered and directed to

forthwith discharge from such custody and imprison-

ment the said Turner Jackson.
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Done iiuder the seal af this court, this 9th day of

September, A. D. 1905.

C. H. HANFORD,

Judge.

[Seal IT. S. Circuit Court.

J

A. liEE'N^ES AYRES,

Olerk.

By R. M. Hopkins,

Deputy Clerk of said Court.

The foregoing is a full, true and correct copy of an

original order made on the 11 day of Sept., 1905.

Witness my hand and official seal, this 11 day of Sept.,

1905.

[Seal] A. REEVES AYRES,

Clerk.

By A. N. Moore,

Deputy.

Marshal's Return to Order of Discharge.

In re Ex Parte TURNER JACKSON.

I hereby certify that I received the attached order of

discharge on the 11th day of Sept., A. D. 1905. That

the Honorable District Court liaving immediately^ sub-

sequent to the issuance of this order granted an appeal

made by the United States through its Attorney, Hon.

Jesse A. Frye, to the United States Circuit Court of Ap-

peals, and having fixed the bail of said Turner Jackson

at ten thousand (|10,000.00), and he having failed to give

said bail, I am unable to discharge the said Turner
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Jackson from the U. S. Penitentiary at McNeil's Island,

Wash.

C. B. HOPKINS,
United States Marshal.

By John Stringer,

Deputy United States Marshal.

Dated Sept. 18, 1905.

Filed in the U. S. Circuit Court. Western Dist. of

W^ashington. Sept. 18, 1905. A. Reeves A.^Tes, Clerk.

A. N. Moore, Dep.

In the United States Circuit Court for ihr Western District

of Washingtoiiy Xorthern Divisiou.

In re Ex Parte: TURNER JACKSON, ^

I No. 1325.

Petitioner. J

Exceptions of United States Attorney.

Comes now the United States Attorney for the West-

ern District of Washington, and duly excepts to the or-

der of discharge made and entered in the above-entitled

matter on this 11th day of September, 1905; for the

reason and upon tlie grounds following, to wit:

I.

That said order of discharge is not supported by the

law controlling in the premises.

II.

That said order of discharge is contrary to the facts

in the premises.
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III.

That said order of discharge is not warranted by nor

supported by the facts, nor by the law in the premises.

JESSE A. FRYE,

United States Attorney.

Which exceptions arc allowed this day.

O. H. HANFORD,
Judge.

[Endorsed] : Exceptions. Filed Sept. 11, 1905. A.

Reeves Ayres, Clerk. By A. N. Moore, Deputy.

In the United States Circuit Court for the Western District

of Washington, Northern Division.

In re Ex Parte: TURNER JACKSON,^
I No. 1326.

Petitioner.
J

Petition for Appeal to the Circuit Court of Appeals for the

Ninth Circuit, and Order Allowing Same.

To the Honorable CORNELIUS H. HANFORD, Judge

of the Above-entitled Court:

Comes now Charles B. Hopkins, United State.s Mar-

shal for the Western District of Washington, and the

United States of America, in the above-entitled matter,

by its attorney, Jesse A. Frye, United States Attorney

for the Western -District of Washington; and feeling

and deeming themselves aggrieved by the order and

jwdgment of discharge made and entered and filed in
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tlie above-entitled proeeedino on the lltJi dav of Sep-

tembei', 1905; do Uei-ebv ap])eal from tlu- said older and

judgment of discliaroe to the Tnited States Circuit

Court of Appeals for the Ninth Circuit, and pray that

their appeal may be allowed, and that a transcript of

the record and all proceedings and papers upon which

said order and judgment was made and entered, duly

authenticated, mar be sent to the United States Cir-

cuit Court of Appeals for the Ninth Circuit; petitioners

respectfully i)ray that on account thereof their ap-

peal be allowed to correct the errors complained of and

to reverse, annul and set aside the said order and judg-

ment.

Your petitioners further say, that they have this day

filed herein their assignment of errors committed by

the Court in this proceeding and intended to b(^ urged

by your petitioners as appellants in the prosecution of

this suit upon appeal.

Petitioners further slxtw that this appeal is x^rose-

cuted by and under the direction and authority of the

Attorney-General of the United States, and on behalf

of the United States, and they respectfully pray that

said appeal may be allowed without bond.

Dated this 12th day of September, 1905.

JESSE A. FRYE,

United States Attorney for the AVestern District of

Washington.

Order.

And now, to wit, on the 12th day of September, 1905;

it is ordered that the appeal in the above-entitled pro-
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ceediug be allowed as prayed for by (he said ITiiited

S'tates Marshal and the United States;

And it is further ordered that said i^etilioiier. Turner

Jackson, may be enlarged pending said a])])eal upon ex-

ecuting a recognizance with sureties, in tlu^ sum of ten

thousand dollars, to the satisfaction of the clerk of this

court for his appearance to answer the judgment of the

United States Circuit Court of Appeals for the Ninth

Circuit, and upon failure thereof to give bail, to remain

in the custody of the warden of the United States Peni-

tentiary on McNeill's Island, Pierce County, State of

Washington, until discharged by law.

C. H. HANFOED,

District Judge of the Western District of Washington.

[Endorsed]: Petition for Appeal and Order. Filed

Sept. 12, 1905. A. Reeves Ayres, Clerk. By A. N. Moore,

Deput}'.

Ill the Circuit Coiiri uf the United l^tates for the Western

District of Washington, Northern Division.

In re Ex Parte: TURNER JACKSON,^
^No. 1325.

Petitioner. J

Assignment of Errors.

Comes now the United States and the United States

Marshal, appellauts in the above-entitled proceeding, by

its attorney, Jesse A. Frye, United States Attorney for

the Western District of Washingtou, and in connection

with their appeal herein, say: That in the record and
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proceedings in the above-entitled matter, and in the or-

der and judgment rendered and entered herein on the

11th day of September, 190o, there is manifest error, in

this, to wit:

I.

That the Court erred in finding tiiat tlie petitioner.

Turner Jackson, was wrongfully restrained of his lib-

erty.

II.

That the Court eiTed in finding that the petitioner.

Turner Jackson, was unlawfully held in custody by the

United States Marshal for the Western District of

Washington.

III.

The Court erred in holding and finding that the peti-

tioner, Turner Jackson, was unlawfully held in custody

by the Warden of the United States Penitentiary on Mc-

Neill's Island, Washington.

IV.

The Court erred in holding and finding that the term

of imprisonment of the petitioner. Turner Jackson, liad

expired as provided by law.

V.

The Court erred in ordering and adjudging that the

I)etitioner, Turner Jackson, was entitled to be dis-

charged from the custody of the United States Mar-

shal.

VI.

The Court erred in orderinu and directing the United
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States iMarslial for the Western District of VVasliiiig-

ton to discharge said Turner Jackson from custody and

impris-onment.

VII.

The Court erred in ordering and directing that the

petitioner, Turner Jackson, be discharged from the

United States penitentiary on McNeill's Island.

VIII.

The Court erred in ordering the petitioner, Turner

Jackson, to be released from the custody of the officers

of the United States.

IX.

The Court erred in releasing and discharging the peti-

tioner from the custody of the officers of the United

States and restoring him to his liberty.

X.

The Court erred in entering the order and judgment

of date of September 11, 1905, in the premises, discharg-

ing the petitioner, Turner Jackson, from the custody

of the United States officers and restoring him to his

liberty for the reason that said order and judgment is

not supported by the law in the premises, and that said

order and judgment of discharge is contrary to the facts

in the premises, and that said order and judgment of

discharge is not warranted, nor supported by the facts,

nor the law in the premises, and that said judgment

and order of discharge are contrar^^ to law.

Wherefore, the United States Marshal for the Western

District of Washington, and the United States of Amer-
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ica, Appellauts, pi'Jiv; that tlieii- assignment of errors

be entered upon the record in this proceeding;

And they fnrther pray that upon the heanug of this

appeal it may be adjudged by the TTnited States Circuit

Court of Axvpeals for the Ninth Circuit, tliat the order

and judgment in tliis proceeding entered on the 11th day

of September, 1J>05, be in all things reversed and set

aside, and in all tilings held for naught, and that the

petitioner, Turner Jackson be remanded to the custody

of the United States Marshal for the Western District

of Washington, and that he niay be imprisoned in the

United States Penitentiary on McNeill's Island, State

of Washington, and there held until his term of sentence

expires according to laAv.

JESSE A. FKYE,

United States Attorney and Attorney for Appellants.

[Endorsed]: Assignment of Errors. Filed Sept. 12,

1905. A. Reeves Ayres, Clerk. By A. N. ^Nloore, Deputy.

In Ihe United Sinter Circuit Conri for the Wcstirn District

of Washinf/ton, Northern Division.

In re Ex Parte: TURNER JACKSON,^
^No. 1325.

Petitioner. J

Citation (Copy).

United States of America—ss.

To Turner Jackson, and to Richard Saxe Jones and Will-

iam H. Brinker, His Attorneys:

You. and each of you, are hereby cited and admon-
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ished to be aud appear before the United States Circuit

Court of Appeals for the Ninth Cirituit at the city of San

Francisco, in the State of California, within thirty days

from the date of tJiis citation pursuaul to an appeal

tiled in the Clerk's office of the Circuit Court of the

United States for the Western District of Washington,

Northern Division, In re I']x Parte: Turner Jackson,

Petitioner, and show cause, if any there be, why the or-

der and judgment of the Circuit Court of the United

States for the Western District of Washington in said

appeal mentioned should not be reversed and set aside,

and why speedy justice should not be done in that be-

half.

Witness, the Honorable MEI.A'ILLE W. FULLER,

Chief Justice of the United States; and the seal of said

Circuit Court, this 12th day of September, A. D. 1905.

[Seal U. S. Circuit Court, Western Dist. of \\ ashn.]

C. H. HANFOED,

United States District Judge, presiding in said District.

We, Richard Jones and William H. Brinker, attorneys

for the petitioner. Turner Jackson, above named, on

this 12th day of September, 1905, do hereby accept due,

legal and personal service of this citation for and on

behalf of said petitioner. Turner Jackson, at Seattle,

King County, State of Washington, in the Western Dis-

trict of Washington.

R. S. JONES and

WM. H. BRINKER,

Attorneys for Petitioner, Turner Jackson.
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[Endorsed]: Citation. Filed Sept. 12, 1905. A.

Reeves Ayres, Clerk. By A. X. Moore, Deputy.

In the United States Circuit Court for the Western District

of Washington, Northern Division.

In re Ex Parte: TURNER JACKSON,
^
^No. 1325.

Petitioner. J

Praecipe for Transcript.

To the Clerk of the Above-entitled Court:

You are hereby requested and directed to prepare a

record upon appeal in the above-entitled proceeding,

and duly transmit the same to the United States Circuit

Court of Appeals for the Ninth Circuit, at San Fran-

cisco, State of California, to the clerk thereof; said rec-

ord to include a full and complete copy of the following

pleadings and papers, together with all endorsements

thereon

:

Petition for writ of habeas corpus.

Writ of habeas corpus.

Marshal's return on writ.

Demurrer to return.

Memorandum of Judge's decision.

Order of discharge.

Exception of United States Attorney.

Petition for appeal and order allowing same.

Assignment of errors.
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Citation, and acceptance of service thereof.

The praecipe and the original of the citation.

JESSE A. FKYE,

United States Attorney.

[Endorsed]: Praecipe for Transcript. Filed Sept. 12,

1905. A. Reeves A\Tes, Clerk. By A. N. Moore, Dep-

uty.

Iti the Circuit Court of the United States for the Western

District of Washington, Neyrthern Division.

In re TURNER JACKSON, Petitioner,

for Writ of Habeas Corpus,

CHARLES B. HOPKINS, U. S. Mar- } ^^- '^^^^

shal,

Respondent.

Clerk's Certificate to Transcript.

United States of America,

Western District of Washington,—ss.

I, A. Reeves Ayres, clerk of the Circuit Court of the

United States for the Western District of Washington,

do hereby certify that the foregoing twenty-six type-

written pages, numbered from 1 to 26, inclusive, con-

stitute and are a complete, true and correct copy of the

record papers and all proceedings had in the foregoing

and therein-entitled cause, as the same remain of record

and on file in the office of the clerk of said Circuit Court,

at Seattle, in said district; and that the same consti-
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tutes tlie record on tlie appeal taken therein by Charles

B. Hopkins, United States Marshal for the Western

District of Washington, and the United States of Amer-

ica, to the United States Circuit Court of Appeals for

the Ninth Circuit, from the order and judgment of said

Circuit Court, made and entered on the 9th day of Sep-

tember, 1905.

1 certify that I hereto annex and herewith transmit

the original citation issued in said cause.

1 further certify that the cost of preparing and certi-

fying the foregoing transcript on appeal is the sum of

|2i0.20, and that a charge for said amount will be in-

cluded by me in my account for the quarter ending Sep-

tember 30, 1905, against the United States.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court, this Septem-

ber 20, 1905.

[Seal] A. REEVES AYRES,

Clerk United States Circuit Court, Western District of

Washington.

By R. M. Hopkins,

Deputy Clerk.
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Ill till i'liitnl IStafcs Circiiil Comi far tin Wr.slmi D'lshU-l

(jf Was/iiiif/loit. Xoiilnrii Ulrl^ioii.

In ic Kx I'Miic: 'rniXEH .TA(UvSOX,^

Citation (Original).

Uiiil(^(l Sratt^s of .\iiiei-ica—ss..

To Tiii-iK'i- Jjicksoii, Petitiouei, and to Kichard Saxe

Jones and Williai!! IT. Brinker, His Attorneys:

^'on and ea(di of you are liereby cited and admonished

lo be and appear before tlie United States Circuit Court

of Appeals for the Ninth Circuit, at the city of San Fran-

cisco, in the State of California, within thirty days from

the date of this citation, pursujiut to an appeal tiled in

the (derk's office of the Circuit Court of the United

States for the Western District of Washin.iiton, North-

ern Division, In re Ex Parte, Turner Jackson, peti-

tioner, and show cause, if any there he, why the order

and judgment of the Circuit Court of the United States

for the Western District of Washiuotou in said a]ipeal

mentioned, should not be reversed and set aside, and

why speedy justice shouhl not be done in that behalf.

AN'itness, the Honorable MELVILLE W. FULLEU,

Chief Justice of the United States; and the seal of sai<l

Circuit Court, this 12th day of September, A. I), lltor).

[Seal] C. H. HAXFOIH),

United Strifes Distris-t Judge, ])residing in said District.
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N\\'. l^ichard Saxe Jones and William H. Rriiikev, at-

Idi'iicys for tlie petitioner, Turner Jackson above named,

(in tills 12tli da.v of September, 1905, do hereby accept

<liie, le^al and personal service of tliis citation for and

on behalf of said petitionei-, 'rnriu-r .lacksoii, at Seattle,

Kin^ County, State of Washington, in the Western Dis-

trict of W'a.shiiigtou.

K. S. JOXKS and

\V.\1. II. P.RIXKEH.

Attorneys for Petitioner, TnnuM' Jackson.

I

Endorsed]: No. 1325. In the Circuit Court of the

United States for the AVestern District of \Vashini»ton,

Xoitlicrn Division. In re ICx l*arte. Turner -lackson,

Petitioner. Citation. Filed Se])t. 12, 1U05. A. Keeves

,\yres, Clerk. P>y A. X. ,Moore. Dejinty.

I

I'^iidorsed] : Xo. 1251. CnitiMl Siates Circuit Court

of Appeals for the Ninth Circuit. The Cnited States of

America and Charles B. Hopkins, us Ignited States Mar-

shal foi- the AVestern District of Washington. Ai)])el-

lanls. vs. Turner Jai-kson, Ai)pe1h'e. Ti-anscrijM of Rec-

ord. Cpou .Vppeal from the Cnited States Circuit Court

f<u- the Western District of Wasliington, Xorthein Di

vision.

Filed September 26, 1905.

1\ D. .\l()X(MvT()X,

(Merk.


